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NATIONAL GAS ACCESS (WA) BILL 2008 

Second Reading 

Resumed from 13 May. 

HON PETER COLLIER (North Metropolitan � Minister for Energy) [12.32 pm] � in reply: I say at the 
outset that I appreciate the support given to the National Gas Access (WA) Bill 2008. It has been a long time in 
its genesis, but I think the outcome was worth the wait. The work of the government with the various 
stakeholders involved in the gas access area has been worthwhile, and it is a much-improved bill.  

As I stated during my second reading speech, the bill implements a dramatically improved access regulatory 
framework for gas pipelines in a number of areas. It replaces the previous uniform national gas access regime, 
established in 1998. It now applies the new National Gas Law and the National Gas Rules. The bill will deliver 
the benefits of a national regime, but at the same time it maintains Western Australia�s local expertise, most 
notably that of the Economic Regulation Authority of Western Australia�elsewhere in Australia the Australian 
Energy Regulator sets up the framework for regulations. 

I must point out, as it was raised during the second reading debate and the committee stage, that the bill will not 
expand into the regulation of the distribution of retail activities as is the situation in other states and territories; it 
deals only with the access component in Western Australia. Other features of the bill include improved 
investment incentives and improvements to governance and regulation.  

I will spend a little time identifying the issues raised by the Standing Committee on Uniform Legislation and 
Statutes Review, and also by Hon Kate Doust and Hon Paul Llewellyn, a former member of the Legislative 
Council. 

What I might do is deal first of all with the collective issues of the committee and the issues of the two members, 
and then perhaps deal with some specific issues that were identified by the former member Paul Llewellyn, and 
Hon Kate Doust in isolation. First of all, the committee recommended � 

� that the Minister explain the absence of energy community service obligation provisions in the 
Bill and how the Minister proposes to comply with clause 14.11(b) of the Australian Energy 
Market Agreement. 

This is not relevant. Clause 14.11(b) of the Australian Energy Market Agreement relates to the retail price 
regulation implemented under the distribution and retail package of the Australian lead legislation. The energy 
service component provisions form part of the retail arrangements. Western Australia, as I mentioned in my 
opening statements, is not participating in the retail and distribution component of the legislation; therefore, it is 
not relevant. 

Recommendations 2 and 3 mention that the note is not part of the act and that the defined terms are not part of 
the act. The advice that I have received is that the bill adheres to the standard practice of parliamentary counsel, 
and it is understood that the bill does in fact achieve the requested result.  

Hon Kate Doust: The note is not disallowable, though, is it? 

Hon PETER COLLIER: No, but I will get on to that. Recommendation 4 states that the order made under 
clause 7A of the bill be tabled in Parliament, and recommendation 5 states that the regulations made under clause 
10 of the bill be tabled and approved by each house of Parliament. This was raised by both members and also by 
the committee. The committee�s main concern relates to reduced Western Australian parliamentary scrutiny and 
that approval of the legislation as amendments will be adopted by orders and regulations made by the Minister 
for Energy, which are not currently subject to tabling or approval by Parliament. I must say that that is a valid 
concern, and I can understand why those issues were raised. However, if Western Australia is to reap the benefits 
of uniform legislation, it needs to be willing to implement uniform legislation. The bill, in its current form, is the 
least uniform legislation that other jurisdictions have been willing to accept. 

I point out that all other jurisdictions allow all amendments to flow through automatically into their law. The 
Western Australian jurisdiction does not. The minister in Western Australia is, in effect, the gatekeeper. I note 
that the former member Hon Paul Llewellyn stated that Western Australia has given itself an exclusive right to 
not make these instruments disallowable. That is incorrect. Western Australia has not given itself exclusive 
rights. That does not occur in other jurisdictions. Although clause 7A is a departure from the legislation of the 
other jurisdictions, it does not give Western Australia the exclusive right to not make these instruments 
disallowable. The reason that the other jurisdictions do not have a similar clause is that they allow for 
amendments to flow through into their law automatically, which is what I have stated. Instead, Western Australia 
has provided itself with a gatekeeper mechanism by allowing the state to choose whether it will adopt 
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amendments to national provisions. I will get on to that in a moment. It could be said that clause 7A acts as a 
means of having the effect of a disallowance provision. The intent of this provision was to ensure that only 
amendments relating to access to gas pipelines in Western Australia flowed through and that amendments 
relating to other matters such as retail regulation, which is not appropriate within Western Australia, did not flow 
through. 

It is the uniform legislation that is used across the nation. Any changes must be passed through the Ministerial 
Council on Energy. Western Australia is already a year behind with this legislation. Other jurisdictions had it 
implemented and in place by 1 July. We really do not want to delay it any further. That is one of the issues that 
Hon Kate Doust raised also. 

Recommendations 6 and 7 refer to cross-vesting ministerial functions and the extent of cross-vesting ministerial 
functions. The type of cross-delegation set out in part 4 of the bill is common in cooperative legislation schemes, 
including existing gas pipeline legislation. That relates to pipelines with cross-jurisdictional boundaries. It is not 
relevant to Western Australia at the moment but it could be in the future. Perhaps if we pipe gas to the Northern 
Territory or South Australia, it will be relevant. It does provide for a seamless operation of a national gas access 
regime across state boundaries. Again, it is more relevant to the eastern states.  

Recommendation 8, which held up the bill for a number of months, relates to the Alcoa exempt contract and 
grandfathering provisions. Recommendation 9�amendments for the Alcoa exempt contract and grandfathering 
provisions�states � 

� if the DBP and the Office of Energy reach a compromise on this issue, clause 19 of the Bill 
should be amended to reflect the compromise.  

The government has an amendment to the bill that relates to this recommendation. The former member Hon Paul 
Llewellyn also has an amendment on the notice paper. The amendments to clause 19 clarify that there were two 
types of contracts in effect prior to the passage of the Gas Pipelines Act; that is, the Alcoa exempt contract and 
the standard shipper contracts. As I said, a considerable amount of dialogue took place between the parties. 
Agreement has been reached and reflected by the amendments to clause 19 to clarify the different protection for 
each type of contract. They provide for the continuation of the Alcoa exempt contract, which is a foundation 
contract in response to Alcoa�s investment in the construction of the Dampier-Bunbury natural gas pipeline. The 
protection afforded the standard shipper contracts will continue as provided by the original section 96 of the Gas 
Pipelines Act. I provided a comprehensive précis of feedback on the recommendations from the Office of Energy 
to all relevant parties. I am not sure whether Hon Giz Watson got a copy of that.  

Hon Giz Watson: Yes.  

Hon PETER COLLIER: Good. Amendments proposed by the former member Hon Paul Llewellyn oppose the 
provisions that allow for the Alcoa exempt contract and for the grandfathering provisions provided by section 96 
of the existing gas legislation. For reasons that I have just articulated, the government will not be able to support 
that amendment. The Alcoa exempt contract is a foundation contract in response to Alcoa�s investment in 
construction of the DBNGP and it would be inappropriate to retrospectively undermine this investment in key 
state energy infrastructure. Therefore, it has been deemed appropriate to grandfather it. Alcoa paid a relatively 
high price when the pipeline was commissioned in 1985 and only commenced paying a lower tariff in 2005 and 
would therefore need further time to recover its investment. Having said this, it is important to note that the 
review of the exemption is likely to be a specific issue for consideration when the legislation is due for review in 
2013. To entirely remove clause 19 from the bill would leave these contractors no protection at all, would 
overturn the decisions of previous Parliaments and would potentially have serious financial implications for 
Alcoa as foundation investor in and owner of the DBNGP, a key piece of energy infrastructure for the state. 

Recommendation 10 related to the lack of review of the South Australian legislation. The committee asked the 
minister to clarify the lack of a comprehensive review of the lead South Australian legislation and whether this 
will impinge on the ability to effectively review the bill. No, it will not. The South Australian legislation only 
provides a review for clauses 83 and 270. Clause 83 deals with the rules review of the Australian Energy Market 
Commission and clause 270 relates to the merits review and non-judicial review. How does this then impact 
upon clause 22 of the WA bill, in particular its capacity to review? Clause 22 is related to WA derogations 
only�for example, the Economic Regulation Authority or the WA arbitrator. A full review of the national 
legislation will be undertaken by the Ministerial Council on Energy.  

Paul Llewellyn, former Greens (WA) member for the South West Region, also commented on what he perceived 
was the economic priority of the bill. He proposed moving an amendment to include an expansion of the 
National Gas Law to include economically sustainable development. The government will not support such an 
amendment. The objective of the National Gas Law is to promote efficient investment in natural gas, efficient 
cooperation with stakeholders and efficient use of natural gas services for the long-term interests of consumers 
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with respect to price, quality, safety, reliability and security of the natural gas supply. An objective of the 
National Gas Law is to focus on economic regulation of access to the gas pipelines; therefore, the effect of the 
proposed amendment would be to change fundamentally the objective of the National Gas Law. Past 
representations of a similar nature that were made to the Ministerial Council on Energy to amend the objectives 
of the National Gas Law and the National Electricity Law to include environmental aspects were consistently 
rebuffed. I am sure that Hon Giz Watson would be aware of that.   

Hon Giz Watson: The financial bottom line; that is the problem. 

Hon PETER COLLIER: The argument has been that the environmental considerations are best dealt with 
separately in specific, targeted legislation. 

During the second reading debate Hon Kate Doust referred to the urgency of the bill, which is a valid point. 
When I first took over the portfolio, the bill needed to be finalised by the end of 2008, and then by March 2009. 
It was required by the end of March to assist with submissions on access arrangements for WA Gas Networks, 
formerly Alinta, and the Goldfields Gas Transmission line. Those submissions were required by March or early 
April, hence the necessity for this bill. However, the owners of the gas pipeline decided to submit their proposed 
revisions to the Economic Regulation Authority under the existing gas access regime, and WA Gas Networks 
has deferred submitting its access arrangement revision for six months. Therefore, we are fine for the time being, 
although we need to get this legislation through before we rise for the winter recess.  

Hon Kate Doust also asked about the purpose of the note attached to the bill. As the member pointed out, this 
note is not disallowable. The note is not part of the bill; it is included purely for convenience. The note shows the 
Western Australian National Gas Access Law that will result from our modifications to the South Australian 
schedule. Some modifications were made to deal specifically with the Western Australian component of the 
NGL. WA is applying the gas access provisions of the uniform gas legislation and has also made some 
amendments for state-specific provisions, which I went through earlier. Basically, the schedule to the act shows 
the WA amendments to the South Australian legislation and deals with the Western Australian-specific areas, 
and the note that is part of this bill is simply the South Australian legislation with the schedule 1 amendments.  

Hon Kate Doust: On the basis that the note is in place, does that mean that at any later stage a similar type of 
note, amendment or adjustment can be made in that format?   

Hon PETER COLLIER: I am not sure about that; we might deal with it in committee.  

Hon Kate Doust: There is a trend emerging whereby people use directions, notes and other non-disallowable 
instruments.   

Hon PETER COLLIER: The member has made a good point. The note is included for the convenience of 
stakeholders purely to show them the Western Australian component of the lead legislation.  

I think I have dealt with all the issues that were raised during the second reading debate. Once again, I thank 
members in anticipation of their continued support of the bill. I commend the bill to the house.  

Question put and passed. 

Bill read a second time. 

Committee 
The Chairman of Committees (Hon Matt Benson-Lidholm) in the chair; Hon Peter Collier (Minister for Energy) 
in charge of the bill. 

Clauses 1 to 6A put and passed. 

Clause 6B: Interpretation Act 1984 does not apply � 
Hon GIZ WATSON: I move � 

Page 4, after line 20  � To insert � 

(3) Despite subsection (1), section 42 of the Interpretation Act 1984 applies to an order made 
under section 7A(2) as if the order were a regulation. 

(4) Despite subsection (1), section 42 of the Interpretation Act 1984 applies to the making of 
regulations under section 10(1).  

This amendment, which I am moving in the absence of Hon Paul Llewellyn, seeks to address recommendation 4 
of the report of the Standing Committee on Uniform Legislation and Statutes Review. Recommendation 4 seeks 
appropriate parliamentary scrutiny for the ministerial orders, which is the primary way that changes to the South 
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Australian law will be brought into effect in Western Australia. The committee wanted those orders to be tabled 
and passed in both houses. This amendment seeks, instead, to make those orders disallowable. Our amendment is 
arguably better than that suggested by the committee because it allows for the potential of parliamentary 
scrutiny, but does not require parliamentary approval before the changes come into effect. I am reminded that a 
number of debates have been held in this place regarding uniform legislation and the question of what is the 
appropriate role for the Western Australian Parliament in scrutinising ministerial orders or rules made under 
similar national schemes. I can recall many debates in which the expectation that the WA Parliament will be 
deprived of the opportunity to properly scrutinise these sorts of orders has been fiercely defended by members 
from all parties. As I think I indicated, this amendment will allow the Parliament to deal with an order as though 
it is a regulation and, therefore, a disallowable instrument. But it will not have the effect of delaying the 
implementation of that order because the order will be in effect unless the disallowance is effective. Until the 
point at which the disallowance takes effect, if it is indeed passed by either house, it will not impact on the 
operation of those orders. The argument that this could cause a delay does not hold up. I understand that the 
government is basically saying that we are better than other jurisdictions in adopting nationally agreed changes 
to the National Gas Law only after a ministerial order. The laws everywhere else are automatically adopted by 
changes in the South Australian jurisdiction. I apologise�I am picking this up on the run as it were; it is not a 
bill that I have been dealing with before.  

The government is opposing the committee�s recommendation because it believes it will slow the process down. 
The approach that we are proposing in this amendment will not slow the process down. Also, it will still allow 
the Parliament to play its appropriate role of scrutinising these important orders. The government is also 
opposing the recommendation because it believes it will open up the possibility that a different rule will apply in 
Western Australia. I have noted that this bill already contemplates that Western Australia will take a different 
approach from the one that has been taken in other jurisdictions, because the bill already excludes Western 
Australia from the rules relating to gas distribution and retail regulation. Therefore, in effect Western Australia is 
already taking a different approach. I guess the tension that arises when we are dealing with national template 
legislation is to what degree any particular state can vary from the national model. The effect of this amendment 
is that it will enable the Parliament to deal with an order made under the national gas access provisions as though 
it were a regulation, and, therefore, a disallowable instrument. I seek the support of members for this 
amendment. 

Hon PETER COLLIER: I seek some clarification from the member. Does the member anticipate that the 
standing committee would be involved with any of these disallowance motions as uniform legislation? 

Hon Giz Watson: Sorry�the Joint Standing Committee on Delegated Legislation? 

Hon PETER COLLIER: No�on uniform legislation.  

Hon GIZ WATSON: I am anticipating that if this amendment were successful, the order would be tabled in the 
house in the same way that a regulation would be tabled. I assume that the Joint Standing Committee on 
Delegated Legislation would then have its normal role � 

Hon Peter Collier: What role would that committee have? 

Hon GIZ WATSON: It would have its role under its terms of reference�namely, to ensure that the order is in 
compliance with the powers granted under the parent act. Similarly, though, any member will have the capacity 
to move a motion for disallowance of the order and have the matter debated by the house. In effect, what the 
amendment will do is change the order to an instrument that will be treated as though it were a regulation; and, 
as a regulation, it will be subject to the normal scrutiny by the Joint Standing Committee on Delegated 
Legislation and by any member of the house.  

Hon PETER COLLIER: I thank Hon Giz Watson for that explanation. I can understand why there are some 
concerns about this clause. I also understand the motives behind the amendment. However, we will not be 
supporting the amendment for the simple reason that what we are dealing with here is uniform legislation. If this 
order were a disallowable instrument and, therefore, subject to the scrutiny of the Western Australian Parliament, 
there would be potentially months and months of delay in the implementation of any changes that are made to 
this legislation. As I am sure the member is aware, Western Australia is involved only in the access component 
of the National Gas Law, not the retail and distribution components. This amendment would potentially delay 
any changes to this legislation, and, because this is uniform legislation, that would be extremely problematic.  

Hon ADELE FARINA: Is the minister saying that in his view the Western Australian Parliament should not 
play a role in scrutinising changes to legislation and regulations that impact upon this state? 

Hon PETER COLLIER: No, I am not. I am saying that in this instance, when we are dealing with uniform 
legislation, this amendment would cause serious delays. Western Australia has a minister who is the gatekeeper, 
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and a ministerial council�two things that the other jurisdictions do not have�and that will ensure that there is 
oversight of any changes that are proposed. I agree that Parliament should play a role in scrutinising changes to 
legislation and regulations. However, in the case of uniform legislation, this amendment will create more 
problems than it will solve.  

Sitting suspended from 1.00 to 2.00 pm 

Progress reported and leave granted to sit again at a later stage of the sitting, on motion by Hon Peter 
Collier (Minister for Energy). 

[Continued on page 4631.]  
 


